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HISTORY OF “ABUSE OF VULNERABLE ADULTS” ACT — RCW 4.34

The Vulnerable Adult Protection Act [“VAPA”] enaatdy the
Washington Legislature in RCW 74.34 specificallgagnized that “Some adults
are vulnerable and may be subjected to abuse,atefjf@ncial exploitation, or

abandonment by a family member, care providerlwgrgoerson who has a

relationship with the vulnerable aduih RCW 74.34.005(1) (emphasis added

For purposes of immediately protecting a Vulneraidelt from further
physical or financial harm by someone who has astiag and ongoing
relationship with the victim, the heart of VAPAIts provision for a Vulnerable
Adult Protection Order [“VAPO"], contained in RCWAB4.110" The idea
behind the VAPO is to provide an immediate stop-gegasure that will remove
the Vulnerable Adult from harm’s way, maintain #tatus quo with regard to the
Vulnerable Adult’s finances, and put the perpetratonotice that further acts of
abuse, neglect, exploitation, etc. will be crimipgirosecuted as contempt of
Court.

Prior to 2007 the statute was very difficult to ig@te and utilize. The
vulnerable adult had to pay the $200.00 filing there were no forms to use, the
Court staff (or any other person or advocate) coglidassist the vulnerable adult
with the paperwork, and they were only good for gear (causing the need to
renew it if necessary). The very people who wéegadly “vulnerable” held the
burden to file, pay for and litigate these actiohsthe 7 years prior to 2007, only

42 of these actions were even filed in Clark Copasyopposed to 48 in the year

1 VAPA also contains provisions for maintaining silcaction for damages in certain
circumstances that are not covered within the sobples article.



following the recent amendments to the statute,ingak much more user

friendly. See Exhibit “A” below.

In 2007, several substantive and procedural changes enacted that

made that VAPA user-friendly, economical and effextincluding:

1.

Creation of uniform mandatory forms that are alddaon line at

http://www.Courts.wa.gov/formand in all county Courthouses free

of charge, together with a handbook to describginmple terms how
to obtain a VAPO,;

Waiving the filing fee (previously $200.00) in akses;

Broadening the number of people who can petitianafoVAPO to
include any “interested person”. Previously, otig Vulnerable
Adult and certain other individuals were allowed getition for a
VAPO;

Authorizing Adult Protective Services and other gomental
entities, such as law enforcement personnel, tdigrettor a VAPO
even if against the Vulnerable Adult's stated wssha certain
circumstances; and

Enabling non-attorneys to assist a petitioner itaioing a VAPO
without violating Washington’s laws against praictgclaw without a

license.

There are certain basic criteria and proceduraksteat must be followed

in order for a VAPO to be an appropriate tool dameldcope and effectiveness of



its provisions must be fully recognized and apg@ted by the individual seeking
to take advantage of it.

First and foremost, the person for whom protecisosought must be a
“Vulnerable Adult” as that term is statutorily dedid in RCW 74.34.020(15). A
“Vulnerable Adult” is:

Sixty years of age or older who has the functiomedntal, or physical inability
to care for himself or hersely

Found incapacitated under RCW 11.88 [the Guardiprsthtutes]pr

Developmentally disabled as defined under RCW 7@A820;0r

Admitted to any “facility” (see RCW 74.34.929 (®rffull definition of
“facility”; includes adult family homes and nursihgmes)por

Receiving services from home health, hospice, andnoare agencies licensed
under RCW 70.127r

Receiving services from an individual provider undentract with Department

of Social and Health Services. (See RCW 74.34.0R@N 74.34.021

for the full definition of an “individual provider)

The fact that these definitions are stated in ttegraative means that any
one of these factors is sufficient to confer juicidn under RCW 74.34. The
degree that a person over the age of 60 who isegetving in-home or
institutional care has to be unable to care for dirherself is not clearly defined
under the statute, but there likely has to be sacteal level of reliance on others
for assistance in activities of daily living befdhe Act would apply. This is not

to say that the Vulnerable Adult would have to beially receiving such



assistance, as very often the reason the Vulnefahi# is the victim of abuse,
exploitation, etc. is because they are in needioh assistance but are not being
provided it by the perpetrator. The petitionerddvAPO should, however, have
a good understanding of the functional, physicalanmental abilities of the
Vulnerable Adult who is not receiving care in theet that there is a challenge
to their entitlement to protection under the deiomal section of the VAPA.

The type of harm that a VAPO seeks to prevent otegt against is
abandonment, abuse, financial exploitation or retgiethe threat thereof as
defined in RCW 74.34.020. “Abuse” includes phykisaxual or mental abuse.

Proceedings under RCW 74.34 are supplemental totuey criminal or
civil remedies and may be sought at the same tsyather remedies. For
example, a law enforcement officer, who observeatwile in good faith believes
is a prohibited act under RCW 74.34 could petitioe Court for a VAPO, in
addition to pursing a criminal investigation andg®cution if the officer felt that
it was necessary for the victim to obtain immedrateef that would not
otherwise be available in the absence of a VAP{DceSmany times family
members are the alleged perpetrators of abuselrenible Adult may also seek
relief under a domestic violence protection ordi¢iheé provisions of that statute
are satisfied and the vulnerable adult is selftjoging. RCW 74.34.160. Relief
requested under the domestic violence statutes (R&W0) include mandatory
arrest provisions and many times are more likelyganvestigated/prosecuted
under the domestic violence laws and policiesortter to request relief under

RCW 26.50 there must be a family or householdigeiahip between the



Petitioner and Respondent. Further, in domestitemce actions, the Court has

broad authority to order treatment and other cpseiic requirements, which

can be helpful to the underlying causes leadirtheémeed for Court intervention.
The persons who may file a petition for a VAPO ug the following:

* The Vulnerable Adult may petition for a VAPO unles€ourt has already
determined the Vulnerable Adult to be incapacitatéde Vulnerable
Adult is presumed to be competent even if theyotinerwise
“vulnerable”. In the event the Vulnerable Adulhoat file the petition
without assistance, another person may assist uheexable Adult in
filling out the pleadings, filing them with the Gdwand otherwise assisting
the Vulnerable Adult and such activity is not calesed the practice of
law.

* The Department of Social and Health Services (ABubtective Services)
may file with either the Vulnerable Adult’'s consemtwithout consent, if
it has reason to believe the Vulnerable Adult. $attle ability or capacity
to consent. This is usually accomplished by theey General’s office
filing the Petition for a VAPO.

» The Guardian or legal fiduciary of a Vulnerable Aduay petition for a
VAPO; however, if they have not been adjudicatetulyg incapacitated
and the Petition has been filed without the Vulbéra\dult’'s consent, the
Vulnerable Adult may object or move to modify th&RO. If the

Vulnerable Adult is the subject of a guardianskigmsider specifying in



the Order Appointing Guardian whether or not the@@ian has the right
to file a VAPO without obtaining the consent of thard.

* An “interested person” may petition for a VAPO. iF'Is similar to the
scope of persons who may petition for a guardignshAiny person who
demonstrates to the Court’s satisfaction that #regn is interested in the
welfare of the vulnerable adult, that the persomdgood faith belief that
Court intervention is necessary, and that the \falole Adult is unable,
due to incapacity, undue influence, or duresseatithe the petition is
filed, to protect his or her own interests may tpati for a VAPO on
behalf of a Vulnerable Adult. This section mayuieq a separate hearing
if the Vulnerable Adult has not consented, theeeaamncerns about the
Vulnerable Adult’s ability to consent or there amncerns about the good
faith of the Petitioner.

» If a guardianship action is pending, RCW 11.88.63b¢ovides that the
petitioner in the guardianship or “any person” niiggyfor temporary
relief under RCW 7.40.

The process of obtaining a permanent VAPO begitis tie filing of a petition
and requesting the imposition of an immediate ta@yoVAPO. The Petitioner should
make specific and tangible allegations in the Petiand should consider attaching any
supporting documentation, including in a separatdatation. For example, if the
Vulnerable Adult is alleging that the Responder# fi@ancially exploited the Petitioner
through the improper use of a power of attorneg, weongfully converted the

Vulnerable Adult’s assets to their own use, etecchsdocumentation should be attached.



If the allegations concern physical abuse or abamamnt, it may be appropriate to attach
medical records or photographs to substantiatatthee’ The reason for this is it gives
the Court broader discretion in fashioning the terapy relief that it will be willing to
issue prior to notice to the Respondent and thessity and amount of any bond that
may be required. Many times, time is of the essesa not all documentation will be
able to be attached.

In many counties, the Petitioner takes the Petgioth supporting pleadings,
proposed temporary Vulnerable Adult Protection @rdaw Enforcement Information
Sheet (one for each Respondent), and Confidentiatrhation Form (one for each
respondent) to a judge or commissioner on apagtebasis. Each county may have
slightly different procedures, however. The Judg€ommissioner signs the Temporary
Order and sets the date for the hearing on thégetor no earlier than 6 days, but no
later than 14 days after the entry of the Tempo@uder. Practice note — you may want
to secure a means of service (and law enforcenaenbe ordered to assist) prior to
getting the Temporary Order in place, since theisemprovisions are a tight timeline to
meet. E.g. Specific case of a Vulnerable Adulidiag in Washington with Respondent
residing in lllinois necessitating coordination kvltlinois authorities.

In Clark County, the following procedure applies:

1. Petitioner or Petitioner’s Attorney obtains petc&f forms from the Superior

Court Clerks office (free of charge);

2 If the Petitioner submits medical or financialoets that are confidential pursuant to GR 22, the
Petitioner must redact appropriate information anfife the documents with a cover sheet desiggatie
documents as sealed or confidential.



2. Applicant turns in completed and signed forrafole 11:00 a.nthe day
petitioner (interested party) can be present ferltid0 p.mex-parte presentation to the
Ex Parte Judge;

3. After the Judge signs the temporary order giaaxe, petitioner returns to the
Superior Court Clerk's office to get conformed espof paperwork for service;

4. It should be repeated that the law requiresilerk/Court set the hearing no
sooner than 6 days from the date the TemporaryriQgsamtered, and no later than 14
days from the date the Temporary Order is entefidds can sometimes be difficult to
navigate, however, often times the hearing carebeghin the time limitations,
commenced and issues of urgency can be addressieavhile other issues can be set
over or “continued” to a later hearing date.

The mandatory uniform forms provide for the follogipotential relief that can
be entered in a temporary VAPO. The following mects taken directly from the

mandatory form:
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ItisOrdered:

0 1.

The respondent Restrained from committing or threatening to commit physibarm,
bodily injury, assault, including sexual assaukiagt the vulnerable adult and from
molesting, harassing, or stalking the vulnerabldtad

(If the respondent’s relationship to the vulneraddelt is that of spouse or former
spouse, parent of a common child, or former oresurcohabitant as intimate partner,
then effective immediately, and continuing as lasghis protection order is in effect,
the respondent may not possess a firearm or ammuioin. 18 U.S.C. § 922(g)(8). A
violation of this federal firearms law carries aximaum possible penalty of 10 years i
prison and a $250,000 fine. An exception existdder enforcement officers and
military personnel when carrying department/govezntrissued firearms. 18 U.S.C.
925(a)(1).)

=]

\"v

. Respondent Restrained from committing or threatening to commit acts of

abandonment, abuse, neglect, or financial expioitagainst the vulnerable adult.

. The respondent ixcluded from the vulnerable adult’s residencéThe vulnerable

adult's address is confidential. The vulnerable adult waives confidentiality of th
address which is:

. The respondent Restrained from coming near and from having any contact \thi

vulnerable adult, in person or through others, hgre, mail, or any means, directly o
indirectly, except through an attorney, or mailorglelivery by a third party of Court
documents.

. Respondent Rrohibited from knowingly comingwithin, or knowinglyremaining

within (distance) of the vulnerablé’adul residencé]
workplace ] adult day progrant;]l the premises of the long-term care facility whiiee
vulnerable adult resides.

[ other:

. The respondent Required to provide an accounting of the disposition of vaénerable

adult’s income or other resources by (date).

. The respondent Restrained from transferring the vulnerable adult’s propddy

(up to 90) Days.

. The respondent Restrained from transferring respondent’s property for

(up to 90) Days.

. Petitioner is granted judgment against tkpaadent as set forth in the judgment fileg

on (date).

[1 10. The bond posted is exonerated or the patitimay apply ex parte for an order to

disburse other security.

1 11. Other:

11



The committee that created the mandatory formswieat adopted and are now
in use concluded that the Court must either regh@éa bond be posted or be waived
due to certain limited circumstances, as set fiorgection 9 of the order above. The
requirement for a bond may be problematic in sommeimstances, particularly if the
Vulnerable Adult has been financially exploitedthg Respondent and is without the
access to resources to post a bond. However theg Basidiscretion in the amount of the
bond to be posted. Again, this is the reason wisyso important to substantiate the
specific allegations of abuse and to document jgossible, in the Petition and supporting
declarations so that the Court is not merely takimggallegations at face value and
imposing drastic relief. The Court may requiret th&ond be posted for the period of
time between the issuance of the temporary ordettamentry of the permanent order—
especially if the temporary order provides for figezing of the Respondent’s assets or
some other action that could financially harm tlespondent if the temporary order is
entered in error. RCW 74.34.110(7), on the oliaed, clearly provides that a petitioner
is notrequired to post bond to obtain relief after teaing on the permanent order. For
purposes of determining the need for a bond, se& R@0.080.

Notice of the hearing on the Petition for permanmehéf must be personally
served not less than 6 days before the hearing tn@orespondent. If the Vulnerable
Adult is not present at the time the petition Isdj even if the Vulnerable Adult
consented to it being filed on his or her behakt, same notice, along with a written
notice of rights, must be served on the Vulner@alalt. The Temporary VAPO also has

provisions for service upon the respondent by Iafereement, which may be a very

12



effective method of sending a “message” about ¢éhi@ssness of the proceeding to the
Respondent. In the event that service cannothiewed prior to the hearing, the Court
has the authority to extend the hearing date toracwodate additional service attempts.
Service can also be made by mail, if the courtiarde There is a uniform mandatory
form available for seeking substitute service. Tharing must be scheduled no later
than 14 days from the filing of the petition.

The hearing on the issuance of a permanent VARM@eas the only hearing that
will be held unless the Court requires follow-u@hegs to ascertain whether the
Respondent has complied with the specific portmiithie permanent VAPO. If the
Vulnerable Adult challenges the issuance of a VA®®,Court may dismiss all or part of
the petition, take additional evidence, or ordetitohal evidentiary hearings as to the
Vulnerable Adult’s alleged incapacity, duress odwa influence. At the conclusion of
the hearing, the Court may issue broad relief pinatects the Vulnerable Adult from
further harm or abuse, including permanently remgvthe Respondent from the
Vulnerable Adult’s residence; freezing the Respaotideor the Vulnerable Adult’s assets
for a period of up to 90 days; requiring the Resl@n to provide an accounting; or
entering restraining orders for a period of up tgears.

Prior to the hearing, the Petitioner should consilde full panoply of relief that
the Vulnerable Adult would benefit from, even iet@ourt may not have the express
authority to grant the relief requested, and b@gmed to ask for it at the hearing. In
some cases, the Respondent may agree to returor igaisonal property belonging to

the Vulnerable Adult; turn over the Vulnerable Atkidocuments, financial information,

13



and mail; or stipulate to other forms of relieftttt@2e Court could not, or might not,
otherwise order routinely.

Practice Tip: Often times VAPO hearings will invelPro Se or inexperienced
litigants. However, arguing the Evidence Rules matybe in your favor as Evidence

Rule (ER) 1101 states in part:

(c) When Rules Need Not Be Applied. The rulesé€othan with respect to
privileges, the rape shield statute and ER 412) me¢ be applied in the following
situations:

(4) Applications for Protection Orders. Protect@uder proceedings under RCW
7.90 [Sexual Assault Protection Ordet).14 [Anti-Harassment Ordér26.50
[Domestic Violence Ordelsand 74.34 [VAPO Actions. . .”

[Emphasis Addeld Therefore, the Judge has virtual total disoretn allowing

what evidence he/she may admit and rely upon.

Once the permanent VAPO has been entered, théoRetishould consider if
there are other immediate steps that need to lem tadxt to assure that assets are
recovered, restored or otherwise returned to tHearable Adult if financial exploitation
has occurred. As stated above, the Court onlyHeaauthority to issue a restraint on the
Respondent’s assets for a period of 90 days. yifsart of permanent relief is sought
beyond that 90 day period, including the recovdrgssets, the Petitioner may need to
file a quiet title action, an action under RCW H41.8n action under RCW 11.96A, a
lawsuit for conversion or other tort, or a simitgpe of action to seek recovery.

For a flow chart showing all of the potential exgtitat could occur during the

course of a VAPO, see attached Exhibit “B.”
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KEY CASE TO BE AWARE OF IN VAPO LITIGATION

Endicott vs. Saull42 Wn. App. 897 (2008) (Emma Endicott, Samaati Robert Saul,

and Linda and Vernon Gabelein challenge the tr@alr€s decision to establish a limited
guardianship for Emma under the guardianship aeipter 11.88 RCW, and to issue a
protective order under the abuse of vulnerabletacut (AVA), chapter 74.34 RCW.
After a 10-day bench trial that took place overdbarse of three months, the trial Court
concluded clear, cogent, and convincing evidentabéshed that Emma was at
significant risk of personal and financial harm dhat the Sauls and the Gabeleins
unduly influenced and exploited Emma. Because anhat evidence supports the trial
Court's determination that Emma is incapacitatei &&r person and as to her estate,
that Emma is a vulnerable adult under the AVA, #rad the Sauls and the Gabeleins
exploited and unduly influenced Emma to sell herididhy Island view property to them

for significantly below fair market value, we affir

Il. OTHER APPLICABLE RESOURCES TO BE CONSIDERED

a. 74.34 — Emergency Relief

i. www.Courts.wa.gow for instructions and the statewide forms

b. APS — Notify them

c. DSHS — Notify them

d. Unlawful Practice of Law]— Make referrals

e. 11.88 — Guardianships to protect for the futurelevkiill alive

f. 11.92 and 11.94 - Requirement of Guardian and Ddmtor Accounting
g. 11.48.070 — Great seldom used statute in litigation

h. 11.96A — TEDRA - Court of Equity
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I. 9A.56 — Theft Statutes often apply
J.  Mediation — often times can resolve the issuebécsatisfaction of the

parties (formal or informal)

II. CONCLUSION

There are so many different aspects to considenwvtying to protect a
vulnerable adult from harm. The VAPO is one ofstadools which should not be
considered the “end all, be all” by any meansshtiuld be used as a stop gap measure
when other options do not exist, or in clearly egeet situations to, in effect, “stop the

bleeding.”

V. POST 2007 LEGISLATIVE CHANGES

RCW 74.34.300
Vulnerable adult fatality reviews.

(1) The department may conduct a vulnerable adtdlify review in the event of a death
of a vulnerable adult when the department has retasbelieve that the death of the
vulnerable adult may be related to the abuse, alvandnt, exploitation, or neglect of the
vulnerable adult, or may be related to the vulnleraldult's self-neglect, and the
vulnerable adult was:

(a) Receiving home and community-based sesvitdis or her own home, described
under chapters 74.39 and 74.39A RCW, within sieysdpreceding his or her death; or

(b) Living in his or her own home and was si®ject of a report under this chapter
received by the department within twelve monthggdéng his or her death.

(2) When conducting a vulnerable adult fayaléview of a person who had been
receiving hospice care services before the persieath, the review shall provide
particular consideration to the similarities betwélee signs and symptoms of abuse and
those of many patients receiving hospice care Gesvi

(3) All files, reports, records, communicagspand working papers used or developed
for purposes of a fatality review are confideniatl not subject to disclosure pursuant to
RCW 74.34.095.

(4) The department may adopt rules to implérttaa section.
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[2008 ¢ 146 § 10.]
NOTES:

Findings -- Intent -- Severability -- 2008 461 See notes following RCW 74.41.040.
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CLARK COUNTY SUPERIOR COURT

VULNERABLE ADULT PROTECTION ORDER
FILINGS

FROM YEARS 2000 to 2010

Case File Date - VULNERABLE ADULT

Year PROTECTION
2000 2
2001 9
2002 3
2003 2
2004 11
2005 6
2006 9
2007 20
2008 28
2009 44
2010 44
20113 5

TOTALS: 00-10 183

EXHIBIT __A

%2011 represents January 1, 2011 through January 26, 2011
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Filing for <:_:m_.mw_m Adult Protection Order

File:

» Petition :

o+ Notice to Vulnerable Adult (if
filing on behalf of VA)

and either:

« Notice of Hearing (if not seeking

temporary protection)
or: ’ .

» Temporary Order and Notice of
Hearing (if seeking temporary
protection) - presented in Ex
Parte Department ,

Y

Ex Parte hearing:

# No protection granted; hearing set

« Temporary order granted; hearing
set

ofe ok o ok ok ok A ok 3K 82 3k e o ookt ofe ok ok ofe ok e ok ke ok
¢ Petition denied and case dismissed;
no future hearings .

issed):

IS

Serve (unless case d
» Respondent

Return Hearing: Parties were

served:

» No protection granted; hearing set

» 1* Temp order granted; hearing set

' Reissue 1% temp order; heating
continued

o Full order granted; case closed

****************%*******%
e Petition denied and case dismissed;
no future hearings .

+

1

“What else can happen?”

» Court enters order setting for trial

« Court instructs petitioner o file a
(separate) guardianship case

« Court appoints GAL

+ Court orders. bond be posted

+

o Vulnerable Adult (if filing obo VA)

.

d

ismisse

Serve (unless case d

« Any party that was not present

Additional Return Hearing(s) -

Parties were served:

«No protection granted; hearing set

# 19 Temp order granted; hearing set

o Reissue 1% temp order; hearing
continued ‘

« Full order granted; case closed

ke ook o o o ke ok o ok ok A sk ok kol Rk ok ok

o Petition denied and case dismissed,;
no future hearings .

Return Hearing: Party(ies) NOT
served: .

# No protection granted; hearing set
* 1% Temp order granted; hearing set

ek ok ok ok deokdok ok kR Aok ko

« Petition denied and case dismissed;
no foture hearings o

Y

Additional Return Hearing(s) ~
Party(ies) NOT served:

| e No protection granted; hearing set

« 1" Temmp order granted; hearing set

+ Reissue 1% temp order; hearing
continued

o Order alternative service by mail or

.publication and set hearing

ks ok A s s ok ok o o o oo o o ok ke

« Petition denied and case dismissed;
no future hearings . .

EXHIBIT
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